affirming burden of proof allocations similar to those in the
Pasula case.

In this case Mr. Everson maintains that he refused to
show up for work at the Onieda sand and gravel plant on
March 21, 1984, because of hazardous conditions caused by
freezing rain.  According to the evidence the Complainant had
several years experience at various sand and gravel opera-
tions and knew most of the jobs in the business.  He had
previously worked for Oneida beginning in 1983 but, because
of the seasonal nature of the business, was laid-off and
began receiving unemployment benefits in December 1983.  In
early March 1984, Oneida vice president Rodney Smitley wished
to resume operations .and tried to locate Everson.  Everson
was then.continuing to collect unemployment benefits and was
in Florida for the Daytona races.  Smitley was finally able
to contact Everson on March 14, 1984, and asked him to return
to work immediately.  Everson, who was continuing to receive
unemployment benefits, requested a delay until-Monday March 19
and Smitley agreed.

It is not disputed that Everson thereafter worked at the
Oneida Plant on March 19 and 20 but called in on March 21,
telling Smitley that because of the freezing rain "we can't
work" and "the best thing to do was to wait for the weather
to clear up".  Everson also informed Smitley in this phone
call that since the weather for the next 3 days was forecast
to be similar he would not appear for work for the remainder
of the week.  Smitley then offered Everson work inside the
garage but Everson declined because the heaters were not
vented outside and claimed that the fumes would bother him.
Everson concedes that he did not inquire as to the conditions
at the job site nor did he visit the job site either that day
or the following 2 days.  He does not contend, moreover, that
his refusal to show up for work was based on any inability to
drive to work because of hazardous road conditions.

Rodney Smitley acknowledged that Everson called on the
morning of March 21, and said that he was taking the rest of
the week off.  According to Smitley he told Everson during
this phone call that it was important for him to appear for
work that day because he already had trucks waiting to be
loaded.  Smitley anticipated that Everson would operate the
front end loader, loading trucks with sand and gravel when
they appeared, and while waiting for empty trucks, would work
inside the heated garage disassembling spare parts for the
dragline.

It is not disputed that the front-end loader was equipped
with a heated cab and windshield wipers.  Moreover, according
to Smitley, conditions at the plant were not unsafe that

347  considered in assessing  a  civil penalty:      (1)   the
